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the director of the Department did not err
in failing to find that sufficient cause exist-
ed for nonuse pursuant to § 46–
229.04(3)(e).

CONCLUSION
The notice of hearing sent to the Boses

complied with the applicable statutory re-
quirements and placed the Boses on notice
as to the issues that were to be addressed
at the hearing.  The director’s finding that
the land subject to water appropriation A–
4924 has not been irrigated from the Re-
publican River for more than 3 consecutive
years was based on prima facie evidence in
the form of the field investigation report.
The Boses have presented no evidence
that would necessitate a finding of suffi-
cient cause for nonuse pursuant to § 46–
229.04(3).  As such, the Department’s de-
termination is supported by competent and
relevant evidence and is not arbitrary, ca-
pricious, or unreasonable.  We therefore
affirm the Department’s order canceling
water appropriation A–4924.

AFFIRMED.

,
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Background:  Guardian ad litem, who was
appointed to represent minor in criminal

proceeding in adult court, filed a petition
in juvenile court to adjudicate minor, and
Department of Health and Human Ser-
vices moved to quash petition. The County
Court, Dakota County, Kurt Rager, J.,
denied motion and adjudicated minor. The
Department appealed.

Holding:  The Court of Appeals, Sievers,
J., held that guardian ad litem was not
authorized to file petition without the
county attorney’s consent.

Vacated and remanded with directions.

1. Infants O249

Juvenile cases are reviewed de novo
on the record, and an appellate court is
required to reach a conclusion independent
of the juvenile court’s findings.

2. Statutes O188

In the absence of anything to the con-
trary, statutory language is to be given its
plain and ordinary meaning.

3. Statutes O190

If the words of the statute are plain,
direct, and unambiguous, an appellate
court will not resort to interpretation to
ascertain the meaning of those words.

4. Statutes O181(1), 184, 188, 206

In construing a statute, a court must
determine and give effect to the purpose
and intent of the Legislature as ascer-
tained from the entire language of the
statute considered in its plain, ordinary,
and popular sense.

5. Statutes O184

When construing a statute, an appel-
late court must look to the statute’s pur-
pose and give to the statute a reasonable
construction which best achieves that pur-
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pose, rather than a construction which
would defeat it.

6. Statutes O223.4

To the extent that there is a conflict
between two statutes on the same subject,
the specific statute prevails over the gen-
eral statute.

7. Statutes O194

When general and special statutory
provisions are in conflict, the general law
yields to the special, without regard to
priority of dates in enacting the same.

8. Infants O132

 Statutes O223.4

General statute that allowed a guard-
ian ad litem to file a petition in juvenile
court did not address what type of petition,
whereas statute regarding the filing of a
petition for adjudication in juvenile court
provided for a specific method to be fol-
lowed when filing such a petition; there-
fore, general statute had to yield to the
specific statute for institution of an adjudi-
cation proceeding.  Neb.Rev.St. § 43-
272.01; § 43-274 (1987).

9. Infants O205

Attorney, who was appointed guardian
ad litem for juvenile in a criminal proceed-
ing in adult court, was not authorized to
file a petition for adjudication in juvenile
court without the consent of the county
attorney.  Neb.Rev.St. § 43–247.

10. Infants O205

When a guardian ad litem is appointed
for a juvenile in criminal proceedings in
county court, that guardian’s authority
does not extend to the institution of new
and separate proceedings in the juvenile
court.

11. District and Prosecuting Attorneys
O9

Only the county attorney can initiate
proceedings in juvenile court under statute
regarding adjudication of a juvenile.  Neb.
Rev.St. § 43–247.

Syllabus by the Court

1. Juvenile Courts:  Appeal and Er-
ror.  Juvenile cases are reviewed de novo
on the record, and an appellate court is
required to reach a conclusion independent
of the juvenile court’s findings.

2. Statutes. In the absence of any-
thing to the contrary, statutory language is
to be given its plain and ordinary meaning.

3. Statutes:  Legislature:  Intent.
In construing a statute, a court must de-
termine and give effect to the purpose and
intent of the Legislature as ascertained
from the entire language of the statute
considered in its plain, ordinary, and popu-
lar sense.

4. Statutes. To the extent that there
is a conflict between two statutes on the
same subject, the specific statute prevails
over the general statute.

5. Guardians Ad Litem:  Courts:
Actions.  When a guardian ad litem is
appointed for a juvenile in criminal pro-
ceedings in county court, that guardian’s
authority does not extend to the institution
of new and separate proceedings in the
juvenile court.

S 3916. Juvenile Courts:  Actions.
Only the county attorney can initiate pro-
ceedings in juvenile court under Neb.Rev.
Stat. § 43–247 (Cum. Supp. 2002).

Jon Bruning, Attorney General, and B.
Gail Steen, Special Assistant Attorney
General, for appellant.
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SIEVERS, INBODY, and MOORE,
Judges.

SIEVERS, Judge.

INTRODUCTION

The State of Nebraska, Department of
Health and Human Services (State), ap-
peals the order of the Dakota County
Court, sitting as a juvenile court, adjudi-
cating Valentin V. under Neb.Rev.Stat.
§ 43–247(3)(a) (Cum. Supp. 2002).  The is-
sue on appeal is whether a guardian ad
litem, appointed in another proceeding and
lacking the county attorney’s consent, can
file a petition in juvenile court to adjudi-
cate a minor.  We hold that in such cir-
cumstances, a guardian ad litem lacks au-
thority to file such a petition.

FACTUAL AND PROCEDURAL
BACKGROUND

On January 30, 2003, the Dakota County
Court in a criminal proceeding appointed
attorney Edward H. Matney III to act as
guardian ad litem (GAL) for Valentin, a
minor child born February 15, 1986, who
was charged with criminal impersonation.
On February 20, Matney filed a petition in
the Dakota County Court, sitting as a ju-
venile court, alleging that Valentin was a
juvenile as described in § 43–247(3)(a) and
requesting that Valentin be adjudicated as
such.  Matney alleged that Valentin was
without proper support because both his
parents were deceased and that he was in
a situation dangerous to life or limb due to
a serious injury recently sustained to his
arm.  The State then filed a motion to
quash Matney’s petition on the basis that
Matney was without authority to file such
petition on his own motion without the

county attorney’s consent.  The court de-
nied the motion to quash on March 3 fol-
lowing a hearing on the matter.

S 392The adjudication petition was heard
by the county court, sitting as a juvenile
court, on April 22, 2003.  The court read
Valentin his rights, and then Valentin ad-
mitted, in response to the court’s ques-
tions, that all of the allegations of the
petition were true.  Next, the court asked
the county attorney for a factual basis,
which the county attorney declined to pro-
vide on the ground that it was not his
petition.  The court then asked Valentin
again whether the allegations in the peti-
tion were true, and he responded in the
affirmative.  Thus, the court found that a
factual basis existed and that the admis-
sions were ‘‘voluntarily and understanding-
ly made.’’  As a result, the court ordered
the Department of Health and Human
Services to prepare a case plan and court
report.  The State timely appealed the
adjudication order to this court.

ASSIGNMENTS OF ERROR

The State alleges, restated, that the
court erred in (1) allowing Matney to file
an adjudication petition in juvenile court
and (2) adjudicating Valentin, in that there
was no factual basis for the petition.

STANDARD OF REVIEW

[1] Juvenile cases are reviewed de
novo on the record, and an appellate court
is required to reach a conclusion indepen-
dent of the juvenile court’s findings.  In re
Interest of Joshua R. et al., 265 Neb. 374,
657 N.W.2d 209 (2003);  In re Interest of
Jaden H., 10 Neb.App. 87, 625 N.W.2d 218
(2001).  With regard to questions of law,
the appellate court is obligated to reach a
conclusion independent of the trial court’s
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conclusion.  In re Interest of Ty M. &
Devon M., 265 Neb. 150, 655 N.W.2d 672
(2003);  In re Interest of Jaden H., supra.

ANALYSIS

[2–5] The State alleges that Matney
did not have standing under the Nebraska
Juvenile Code, Neb.Rev.Stat. § 43–245 et
seq.  (Reissue 1998 & Cum. Supp. 2002),
to file a petition for the adjudication of
Valentin in juvenile court.  In the absence
of anything to the contrary, statutory lan-
guage is to be given its plain and ordinary
meaning.  In re Interest of J.K., 265 Neb.
253, 656 N.W.2d 253 (2003).  If the words
of the statute are plain, direct, and unam-
biguous, an appellate court will not resort
to interpretation to S 393ascertain the mean-
ing of those words.  See id.  In construing
a statute, a court must determine and give
effect to the purpose and intent of the
Legislature as ascertained from the entire
language of the statute considered in its
plain, ordinary, and popular sense.
Heathman v. Kenney, 263 Neb. 966, 644
N.W.2d 558 (2002).  When construing a
statute, an appellate court must look to the
statute’s purpose and give to the statute a
reasonable construction which best
achieves that purpose, rather than a con-
struction which would defeat it.  Id. Guid-
ed by these principles of statutory inter-
pretation and construction, we turn to the
pertinent statutes in the juvenile code.

Two statutes provide authority for filing
a petition in juvenile court.  Section 43–
274(1) states in part:

The county attorney or any reputable
person residing in the county, with the
consent of the county attorney, having
knowledge of a juvenile in his or her
county who appears to be a juvenile
described in subdivision (1), (2), (3), or
(4) of section 43–247[,] may file with the

clerk of the court having jurisdiction in
the matter[,] a petition in writing speci-
fying which subdivision of section 43–247
is allegedTTTT

Additionally, § 43–272.01(2)(h) permits a
GAL to ‘‘file a petition in the juvenile court
on behalf of the juvenile.’’

[6–8] Although § 43–272.01 allows a
GAL to file a petition in juvenile court, it
does not address what type of petition,
whereas § 43–274 expressly provides the
specific method to be followed when filing
a petition for adjudication under § 43–
247(1) through (4).  Clearly, at first blush,
the statutes are in conflict.  But, to the
extent that there is a conflict between two
statutes on the same subject, the specific
statute prevails over the general statute.
Ways v. Shively, 264 Neb. 250, 646 N.W.2d
621 (2002).  Moreover, when general and
special statutory provisions are in conflict,
the general law yields to the special, with-
out regard to priority of dates in enacting
the same.  Id. Thus, in accordance with
these principles, we find that the portion of
§ 43–272.01 which allows a GAL to file a
petition in juvenile court is merely a gen-
eral statute allowing a juvenile court-ap-
pointed GAL to ‘‘petition’’ the juvenile
court for various matters of relief on be-
half of the juvenile, typically during the
course of an already initiated and ongoing
juvenile case.  Thus, the general statute,
§ 43–272.01, must yield S 394to the specific
statute for institution of an adjudication
proceeding, § 43–274, which allows the
county attorney or any reputable person
with the county attorney’s consent to file a
petition under specific circumstances, in-
cluding those where the juvenile falls un-
der the jurisdiction of the court based on
§ 43–247(3), as Matney alleged in the case
before us.

We note in passing that after the trial
court’s decision herein, the Nebraska Leg-
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islature amended § 43–274, effective Au-
gust 31, 2003. The amendment removed
the language ‘‘or any reputable person re-
siding in the county, with the consent of
the county attorney,’’ leaving the county
attorney as the only person with authority
to file a petition under § 43–247.  This fact
would seem to bring into play the legal
principle of expressio unius est exclusio
alterius, a general principle of statutory
construction meaning that an expressed
object of a statute’s operation (such as that
a § 43–247(3) petition is to be filed by the
county attorney) excludes the statute’s op-
eration on all other objects unmentioned
by the statute (such as the filing of a § 43–
247(3) petition by some other person).
See State v. Brouillette, 265 Neb. 214, 655
N.W.2d 876 (2003).  Had the Legislature
intended to allow other persons to file
petitions under § 43–247(1) through (4), it
would have included those persons in the
amended statute and certainly would not
have removed the power to file from all
persons but the county attorney.  Thus,
the amendment also supports the notion
that prior to the amendment, the power to
file a petition to adjudicate a juvenile un-
der § 43–247 was limited to the county
attorney or a reputable person with his or
her consent, which Matney admittedly did
not have.

We now turn to the question of whether
Matney’s appointment as Valentin’s GAL
by the county court in an adult criminal
proceeding gave Matney standing to file a
§ 43–247(3) petition in the juvenile court.
In In re Interest of Joelyann H., 6 Neb.
App. 472, 574 N.W.2d 185 (1998), we deter-
mined that a petition to terminate the
parental rights of a child’s natural mother,
filed by the child’s appointed guardians,
was not an adjudication petition as speci-
fied by § 43–274, because the petition was
not filed by or with the consent of the

county attorney as required by that stat-
ute.  Therefore, we determined that the
juvenile court lacked jurisdiction over the
matter.  Additionally, we recently decided
in In re S 395Interest of Jamie P., 12 Neb.
App. 261, 670 N.W.2d 814 (2003), that the
trial court correctly denied a mother’s pe-
tition to intervene in an action filed by the
county attorney under § 43–247(3)(a), be-
cause the mother had not received the
consent of the county attorney to file her
petition as required by § 43–274.

[9] Similarly, in the case before us, the
petition to adjudicate Valentin under § 43–
247(3)(a) was filed neither by nor with the
consent of the county attorney as required
by § 43–274.  Matney filed it on his own
motion without obtaining the county attor-
ney’s consent.

[10, 11] Finally, it is important to re-
member that Matney was not a GAL ap-
pointed by the juvenile court.  Matney was
appointed to represent Valentin in a crimi-
nal proceeding in the adult court.  The
Nebraska Supreme Court has said:

While it is true that every court has
inherent power to appoint a guardian ad
litem to represent an incapacitated per-
son in proceedings before that court,
that power does not extend to the ap-
pointment of such guardian for the pur-
pose of managing litigation in another
court or tribunal, except for necessary
appeals.

In re Guardianship of Jonas, 211 Neb.
397, 401, 318 N.W.2d 867, 870 (1982).  We
find this principle to be applicable here.
When a GAL is appointed for a juvenile in
criminal proceedings in county court, that
GAL’s authority does not extend to the
institution of new and separate proceed-
ings in the juvenile court.  Before the 2003
amendment of § 43–274, a GAL could have
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filed a petition to initiate adjudication un-
der § 43–247(1) through (4) with the coun-
ty attorney’s consent, but it is clear that
now, only the county attorney can initiate
proceedings in juvenile court under § 43–
247(1) through (4).

Because Matney did not obtain the con-
sent of the county attorney to file an adju-
dication petition on behalf of Valentin in
the county court, sitting as a juvenile
court, we find that Matney did not have
standing to file the petition.  Thus, we
vacate the order of the county court and
remand the matter with directions to dis-
miss the petition.  Because of this result,
we need not address the State’s other as-
signment of error.

VACATED AND REMANDED WITH DIRECTIONS

TO DISMISS.

,
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S 396Melvin BENSON, appellant,

v.

CASEY INDUSTRIAL and Argonaut
Insurance, appellees.

No. A–03–711.

Court of Appeals of Nebraska.

Feb. 17, 2004.

Background:  Claimant sought judicial re-
view Workers’ Compensation Court order

denying claimant temporary or permanent
benefits, after review panel affirmed order.

Holding:  The Court of Appeals, Carlson,
J., held that: evidence was insufficient to
support finding that claimant reached
maximum medical improvement (MMI)
prior to termination by employer.

Reversed and remanded with directions.

1. Workers’ Compensation O1945, 1946,
1947

An appellate court may modify, re-
verse, or set aside a Workers’ Compensa-
tion Court decision only when (1) the com-
pensation court acted without or in excess
of its powers,  (2) the judgment, order, or
award was procured by fraud, (3) there is
not sufficient competent evidence in the
record to warrant the making of the order,
judgment, or award,  or (4) the findings of
fact by the compensation court do not sup-
port the order or award.

2. Workers’ Compensation O1939.3

 In determining whether to affirm,
modify, reverse, or set aside a judgment of
the Workers’ Compensation Court review
panel, a higher appellate court reviews the
findings of fact of the single judge who
conducted the original hearing, and find-
ings of fact of the single judge will not be
disturbed on appeal unless clearly wrong.

3. Workers’ Compensation O1939.1

An appellate court is obligated in
workers’ compensation cases to make its
own determinations as to questions of law.

4. Workers’ Compensation O1723,
1939.11(9)

The question of whether an injured
employee has reached maximum medical
improvement (MMI) is one for the Work-


